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+++ Newsletter – News in brief +++ Newsletter – News in brief +++

+++ Further Easing of Recordkeeping 
Requirements Associated with Mini-
mum Wages +++

The Federal Ministry for Labour and 
Social Affairs has once again reacted 
to the frequently voiced criticism re-
garding the extent of the requirements 
for recordkeeping and retention of mi-
nimum wage-related records. Since 
August 1, 2015, the strict recordkee-
ping requirements have ceased to ap-
ply also in cases where the employ-
ment relationship of an employee who 
has a gross income of more than EUR 
2,000 exists for more than 12 months.

Decisions issued by the European 
Court of Justice (ECJ) often have an 
immediate impact on German labor 
law. This is the case even though the 
European legal terms and their defini-
tions are not always compatible with 
our German legal system. Having to 
apply these European standards to na-
tional regulations poses an ongoing 
challenge for the German courts.
The most recent example is the Collec-
tive Redundancies Directive which in 
Germany was implemented by Secs. 
17 et seq. of the Protection against 
Unfair Dismissal Act. In its judgments 
in Rabal Cañas and Balkaya the ECJ 
has recently commented on its under-

News from Europe Regarding the Terms “Establishment” and “Employee”

standing of the meaning of the terms 
“establishment” and “employee”.

In its judgment in Balkaya in particu-
lar the ECJ held that third-party mana-
ging directors (i.e. managing directors 
who do not hold company shares) 
and trainees also qualify as emplo-
yees within the meaning of the Coll-
ective Redundancies Directive. Un-
like before, these persons will have to 
be factored in whenever the threshold 
for a collective redundancy notifica-
tion is to be determined in the future.
(EuGH, 13.5.2015 – C-392/13 – Ra-
bal Cañas; 09.07.2015 - C-229/14 – 
Balkaya)

+++ New Regulations Regarding Pa-
rental Leave +++

The Law on Parental Allowance and 
Parental Leave (Gesetz zum Elterngeld 
und zur Elternzeit, BEEG) contains new 
provisions that apply to children born 
or adopted on or after July 1, 2015. Pa-
rental leave can now be divided into 
three periods, the transfer of periods of 
parental leave to a later period does not 
require permission from the employer, 
and the so-called “Elterngeld Plus” has 
now been introduced. Note: Compa-
nies need to be careful if they want to 
refuse a request for part-time work du-
ring parental leave – if such a request 
is not refused within a certain period 
of time the presumption of consent al-
ready stipulated in sec. 8 Part-Time and 
Limited Term Employment Act (Gesetz 
über Teilzeit und befristete Arbeitsver-
träge, TzBfG) will now also apply to 
part-time work during parental leave!

+++ Admissibility of Court Estimate of 
Amount of Overtime Worked +++

New developments regarding the “law 
governing overtime work”: Up until 
now, employees had to be able to sub-
mit on which days and exactly when 
they had worked overtime in order to 
be paid the relevant additional com-
pensation. This requirement has now 
been softened by the Federal Labor 
Court (BAG). According to the decisi-
on of March 25, 2015 (5 AZR 602/13) 
the court may estimate the amount of 
overtime worked if there is sufficient in-
dication that the employee was unable 
to perform his/her work during his/her 
regular working time.
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Termination during Probationary Period with Extended Notice Period - 
A Chance to Prove Oneself

The 6-month probationary period is 
often too short to conclusively de-
termine if an employee is suitable 
for a position. Various designs such 
as a fixed-term employment justified 
by factual reasons or a mutual termi-
nation agreement with an extended 
notice period are not always legally 
certain. In these instances, the labour 
courts always also consider whether 
the employer is trying to circumvent 
the Protection against Unfair Dismis-
sal Act.

In a recent decision (06.05.2015 – 4 
Sa 94/14) the Regional Labour Court 
(LAG) Baden-Württemberg provided 
employers with an instrument: The 
company had terminated an emplo-
yee during the probationary period af-
ter having extended the notice period 
(to 3 months instead of 2 weeks). In its 
termination letter the company clearly 
stated that the employee had not suc-
cessfully completed the probationary 
period, but that the company wanted 
to give him a chance to prove himself 
by extending his notice period. If the 

employee was able to prove himself, 
the company would be prepared to 
talk about a subsequent employment 
contract with the employee.

The LAG gave its blessing to this ap-
proach. In particular, it did not de-
mand a binding commitment that the 
employee would be reemployed if he 
managed to prove himself.

If they proceed accordingly, employ-
ers will thus have the chance to test 
employees for a prolonged period.

Location Transfer: What is an Acceptable Distance?

Many employment contracts contain 
mobility clauses in broad terms. Time 
and again, in spite of such clauses, 
there exists uncertainty as to how far 
away the employee’s new place of 
work can be.

At a first glance, the BAG appears to be 
on the employers’ side in this respect: 
Both in its decision of 13.04.2010 and 
in its decision of 13.06.2012 the BAG 
held that employers had the power 
to transfer employees Germany-wide 
(Bielefeld-München; Frankfurt-Han-

nover). There is no absolute limitation 
of distance (e.g., maximum job trans-
fer radius of 100 km).

However, it always has to be exami-
ned on a case-by-case basis whether 
– given the overall circumstances - a 
particular transfer is actually fair. A 
Germany-wide relocation is frequent-
ly denied by the outcome of such an 
examination for fairness.

In a recent decision (26.08.2015 – 3 
Sa 157/15) the LAG Schleswig-Hol-

stein also followed these principles: 
The mobility clause as such was ef-
fective, within the framework of the 
examination for fairness, however, the 
court weighed the mutual interests of 
the parties (operational interests ver-
sus employee interests, such as child 
maintenance obligations, age etc.). In 
the end, the employer was not allo-
wed to transfer its employee, who was 
the father of three school-age child-
ren, to a location 660 km away.

The above information does not constitute legal advice nor is it a substitute for obtaining legal advice from a lawyer in the 
individual case.
 
To obtain such advice, please contact:
SCHULTE RIESENKAMPFF, An der Hauptwache 7, 60313 Frankfurt am Main
Fon: +49 (0) 69 900 26 6, Fax: +49 (0) 69 900 26 999 
petra.ostmann@schulte-lawyers.com
www.schulte-lawyers.com
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