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+++ Applicability of secrecy of tele-
communication to private email at 
the workplace keeps declining

The question of whether and to what 
extent to allow their employees the 
private use of the company email 
system is of fundamental significance 
to employers. In this connection, the 
matter of having the possibility to ac-
cess and monitor such email plays a 
pivotal role. At least with a view to the 
previously discussed applicability of 
the German Telecommunications Act 
(Telekommunikationsgesetz, TKG) the 
Administrative Court (Verwaltungsge-
richtshof, VGH) of Baden-Württem-
berg (decision of 30.07.2014 – 1 S 
1352/13) has now further strengthe-
ned the position of the employer: By 

Even two months after the rejection of 
a job applicant, employers still need 
to be prepared for a possible claim for 
compensation pursuant to the AGG 
to come “clunking through the let-
ter box”. The assertion of a claim for 
compensation according to the provi-
sions of the AGG will have occurred 
within the required time limit, also in 
the event that the applicant brings a 
corresponding action without a se-
parate out-of-court assertion of such 
claim, provided that the action is filed 
with the court within the two-month 
period specified in § 15 (4) sent. 1 

AGG and that service of process for 
such action to the employer will be 
made “in the near future”. In such a 
case it is, therefore, irrelevant whe-
ther the assertion of the claim for 
compensation, that is to say, service 
of process for such action, is received 
by the employer itself within the sta-
tutory two-month time limit.

In its decision of 22 May 2014 (case 
no. 8 AZR 662/13) the BAG subscri-
bes to the changed ruling of the Fede-
ral Supreme Court (Bundesgerichts-
hof, BGH) on § 167 of the German 

Complying with the time limit for actions pursuant to § 15 of the General 
Act on Equal Treatment (Allgemeines Gleichbehandlungsgesetz, AGG)

Code of Civil Procedure (Zivilpro-
zessordnung, ZPO); accordingly, it is 
possible for a time limit to be deemed 
observed as early as upon receipt of 
the request by the court, provided 
that process of service will be made 
“in the near future”.

In practice, it remains to be seen 
whether this case law will also gain 
acceptance in respect of other pre-
clusive time limits. This was express-
ly left open by the BAG in passing its 
decision.

granting the private use of company IT 
the employer does not automatically 
qualify as a provider of telecommuni-
cation services subject to the require-
ments of the secrecy of telecommuni-
cations (§ 88 TKG) pursuant to which 
nearly any accessing of employee 
email is prohibited or potentially pu-
nishable.

+++ Back to square one? Prior em-
ployment and unfounded fixed terms

The Regional Labour Court (Landes-
arbeitsgericht, LAG) of Baden-Würt-
temberg has overridden the widely 
criticized ruling of the Federal Labour 
Court (Bundesarbeitsgericht, BAG) by 
stating quite clearly that it does not 
share the “semantic efforts” of the 

highest German labour court. Accor-
ding to the LAG, the wording used in 
§ 14 (2) of the Part-Time and Limited 
Term Employment Act (Gesetz über 
Teilzeitarbeit und befristete Arbeits-
verträge, TzBfG), namely, “previously 
existed”, is unequivocal: A prior em-
ployment relationship is an obstacle 
to the conclusion of an unfounded 
fixed-term employment contract even 
if such prior employment relationship 
dates back more than three years. Alt-
hough an appeal against this ruling 
of the LAG, which was already made 
last year, has been filed for some time 
now, according to a recent statement 
the BAG will not rule on the matter 
before the middle of next year– the le-
gal position shall thus remain unclear 
well into the coming year. 
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Elimination of Discretionary Scope in Respect of Social Selection?

It is a known fact that when a compa-
ny makes jobs cuts the employer has 
to make a selection among all com-
parable employees in order to decide 
which employees will be affected by 
such cuts. The social criteria on which 

the decision is based are age, length of 
service, maintenance obligations and 
the presence of a severe disability.

In weighting these four selection cri-
teria, the employer has discretionary 
scope based on previous case law so 
long as it gives “sufficient conside-
ration” to the four abovementioned 
criteria. As a consequence, various 

points systems could be 
applied attributing different 
points to different criteria.

This discretionary scope has 
now been called into ques-
tion by a decision rendered 
by the Cologne LAG (deci-
sion of 09.01.2014 – 6 Sa 
533/13) in the spring of this 
year. In the concrete case, 
the court determined that 

“sufficient consideration” was no 
longer present. The decisive factor 
for the LAG was the maintenance ob-

ligations of the dismissed employee 
which took precedence over the lon-
ger period of service of the compara-
ble remaining employee and the fact 
that such employee was older. For 
purposes of crosschecking, the LAG 
applied a certain points-based sys-
tem which had been used on a pre-
vious occasion in a particular case 
decision and to which the BAG had 
not raised an objection (1.5 points for 
each year of service; 1 point for each 
year of life; 7 points for each depen-
dent child, and 7 points for each 
spouse entitled to support).

It remains to be seen whether the 
BAG will uphold this decision. Cau-
tious employers may want use the 
outlined points system as a guideline.

Payment of compensation regardless of invalidity of prohibition of competition?

The formulation and application of a 
“post-contractual prohibition of com-
petition” always requires the utmost 
care. For otherwise there is the dan-
ger that the employee may randomly 
choose whether he/she wants to stick 
to the prohibition to compete or not. 
However, so far employers have at 
least had the strategic possibility to 
deliberately agree with employees a 
post-contractual prohibition of com-
petition without compensation. This 
was innocuous at worst: The legal 

consequence of the total absence of 
compensation for the abstention peri-
od was that the agreement was invalid. 
This meant that following termination 
or expiration of the employment con-
tract no legal prohibition of competi-
tion applied – but in reality employees 
nevertheless frequently abided by 
such a prohibition. At the same time, 
however, the employee was unable to 
demand compensation for the period 
of abstention because of the invalidity 
of the clause.

In the future, this method of hand-
ling such matters will prove risky: 
The Regional Labour Court (LAG) of 
Hamm (decision of 18.02.2014 - 14 
Sa 806/13) had to rule on the case 
of a manager entrusted with establi-
shing a company’s international sa-
les division. For the period following 
the termination of his employment 
contract a prohibition of competiti-
on was agreed without any promise 
of compensation for the period of 
abstention. Thus, from a legal point 
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of view and based on the described 
case law, the prohibition of compe-
tition was actually invalid. However, 
the contract contained a so-called 
“saving clause” according to which 
any invalid provision of the employ-
ment contract was to be replaced by 
such a valid provision most closely 

reflecting the economic intention fol-
lowed by the contracting parties. The 
Hamm LAG was of the opinion that 
the contracting parties would most 
likely have agreed a valid prohibiti-
on of competition against payment 
of a compensation for the period of 
abstention. The court held that the sa-

ving clause as such was also invalid 
but that the employer could not rely 
on this fact at the expense of the em-
ployee. Accordingly, the employee 
could claim the compensation for the 
prohibition of competition. An appeal 
has been filed with the Federal Labour 
Court.

From hereon in it will stand corpo-
rations in good stead to take a closer 
look at the pension insurance status of 
salaried lawyers. This can be an area 
fraught with significant financial risks.
Until recently, it was possible for 
corporate lawyers– under certain 
conditions - to be exempted from 
the obligation to make compulsory 
contributions to the statutory pension 
insurance scheme. Many corporate 
lawyers availed themselves of this 
possibility.

The Federal Social Court (Bundessozi-
algericht, BSG) has now decided (i.a. 
B 5 RE 13/14 R) that lawyers whose 

Compulsory pension insurance for corporate lawyers

employers are non-lawyers cannot 
be exempted from the obligation to 
contribute to the statutory pension 
insurance scheme. Consequently, all 
in-house lawyers must - as a matter of 
principle - participate in the German 
statutory pension insurance scheme. 
This does not apply to lawyers who 
have already been granted exempti-
on and who in this respect are con-
sequently subject to legal protection.
If the employer is unable to present a 
valid certificate of exemption, for in-
stance within the framework of a tax 
audit – such audits having increased 
in frequency in particular following 
the latest rulings -, it will have to pay 

the contributions to the statutory pen-
sion insurance fund retrospectively 
for a period of up to four years. The 
financial burden is enormous, espe-
cially in light of the fact that the em-
ployer may only seek limited recovery 
from its employee. Because of this risk 
it is recommended to subject any al-
ready existing certificates of exempti-
on to close scrutiny.

Whether or not this new ruling is con-
sistent with the freedom to choose an 
occupation remains to be seen – a 
relevant constitutional complaint has 
already been filed.


