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+++ Employers’ Discretionary Scope 
in Respect of Social Selection

Based on a decision rendered by 
the Cologne Regional Labour Court 
on January 9, 2014 (6 Sa 533/13), 
in our last newsletter we examined 
the question whether in the future 
the discretionary scope of employers 
would be restricted in cases where 
the social data of 2 employees are 
very similar. In its decision, the Re-
gional Labour Court held that in ma-
king its social selection the employer 

When it comes to sexual harassment 
in the workplace, employers are of-
ten in a dilemma. In order to fulfil the 
duty of care they have to the victim or 
victims of sexual harassment it might 
become necessary to summarily dis-
miss the employee perpetrating the 
harassment. This way of handling the 
problem is not without its risks as a 
recent case has shown: The Federal 
Labour Court (decision of 20.11.2014 
- 2 AZR 651/13) had to decide in the 
case of an auto mechanic who had 
groped the breasts of an employee 
working for an external cleaning firm 
while making suggestive comments. 
He stopped this lewd behaviour im-
mediately when she refused to tolera-

Invalidity of Summary Dismissal of an Employee for Sexual Harassment

te his advances. After his hearing in 
the matter, the employee was sum-
marily dismissed. The employer stood 
by its decision to terminate the em-
ployee in spite of the letter of apolo-
gy the employee wrote to his victim 
and the victim-offender mediation 
that was brought about. The Federal 
Labour Court ruled that the incident 
may principally constitute “cause” for 
summary dismissal. In the particular 
case, however, such summary dismis-
sal was ruled to be disproportionate 
since the employee had shown the 
insight to recognize his wrongdoing 
and established credibly that the act 
he had perpetrated was out of charac-
ter and due to a ‘momentary lapse of 

had failed to give sufficient consi-
deration to the four social selection 
criteria - age, length of service, main-
tenance obligations and the presence 
of a severe disability. The Regional 
Labour Court considered the main- 
tenance obligations of the terminated 
employee of decisive importance 
which in its view took precedence 
over the longer years of service and 
the slightly higher age of the com-
parable remaining employee. This 
gave rise to the assumption that in 
the future the criterion ‘maintenance 

obligations’ might be regarded as 
more important than the other three 
criteria. Although the Federal Labour 
Court (decision of 29.01.2015 – 2 
AZR 164/14) has in the meantime 
upheld the decision of the Regional 
Labour Court, it also explicitly ad-
heres to the opinion that in making a 
social selection each of the four so-
cial criteria is of equal significance. 
Rather, the individual differences 
between the comparable employees 
will have to be taken into account 
and weighed against each other.
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Managing Directors Filing Lawsuits before a Labour Court?

The provisions of the Labour Court 
Law are clear and unequivocal: Gi-
ven their executive position, persons 
who by operation of law are entitled 
to represent a legal entity, e.g. ma-
naging directors of a limited liability 
company (GmbH), are not eligible to 
file a lawsuit before a labour court in 
order to fight termination of their ser-
vice agreement (so-called blocking 
effect).

Although in the recent past, in parti-
cular under the influence of the ru-
lings rendered by the European Court 
of Justice, there have been more and 
more broad discussions regarding 
the extent to which substantive la-
bour law should be applicable to 
managing directors of a GmbH, this 
blocking effect has applied without 

exception. Consequently, managing 
directors have regularly been unable 
to defend their rights before the la-
bour courts.

This will change in the future, at least 
in those frequent cases where the ma-
naging director is removed from his/
her position at the same time as being 
given notice of termination or where 
he/she resigns immediately following 
such notice of termination. The Federal 
Labour Court (22.10.2014 – 10 AZB 
46/14) has now decided that the blo-
cking effect with respect to the labour 
courts ceases to apply as soon as the 
managing director is removed or resigns 
from office. This will apply regardless of 
whether the removal or resignation oc-
curs prior to filing the lawsuit or during 
the course of the litigation.

Practice has shown that notice of ter-
mination is regularly accompanied 
by a removal from office or that in 
view of his/her liability risks the ma-
naging director resigns from office 
immediately following 
notice of termination. 
In such cases, the la-
bour courts will have 
jurisdiction. Against 
this background it is to 
be assumed that in the 
future disputes with 
managing directors 
will increasingly be brought before 
the labour courts. This may also im-
pact the rights of the managing direc-
tors from a content point of view as 
the jurisdiction of the Federal Court 
of Justice is thus effectively transfer-
red to the Federal Labour Court.

judgment’. In the opinion of the court 
it would therefore have been suffici-
ent to issue a warning. This ruling 
constitutes a particular case decision. 
It shows, however, that the individual 

circumstances of each case, in parti-
cular the behaviour of the employee 
following commission of the offense, 
must play a determinative part in de-
ciding whether to issue a warning or a 

summary dismissal – this being parti-
cularly true in the case of employees 
who have worked for their employer 
for a long time without ever giving 
cause for complaint.

Inconsistency in Structuring Contract May Lead 
to Employment Relationship with Client

Until now, when concluding a con-
tract for work and labour, it has been 
customary, as a matter of precaution, 
to obtain an employee leasing permit 
so as to minimize any risks should the 

authorities arrive at a different assess-
ment of the situation. According to 
the decision passed by the 4th Divi-
sion of the Regional Labour Court of 
Baden-Württemberg on December 3, 

2014 (4 Sa 41/14), this is no longer 
possible. The ruling arrived at was that 
an employment relationship with the 
client may come about even if an em-
ployee leasing permit does exist. This 



Petra Ostmann, Astrid Krüger, Dr. Jan Moritz Schilling, Alexander Möller, Katharina Kaufhold
Issue May 2015

NEWSLETTER
Labour Law

SCHULTERIESENKAMPFF.

The above information does not constitute legal advice nor is it a substitute for obtaining legal advice from a lawyer in an 
individual case.

To obtain such advice, please contact:
 SCHULTE RIESENKAMPFF, An der Hauptwache 7, 60313 Frankfurt am Main
Tel. +49 (0) 69 900 26 6, Fax: +49 (0) 69 900 26 999 
schulte@schulte-lawyers.com
www.schulte-lawyers.com

Bildnachweis: Cover and Page 2: tilla eulenspiegel/photocase.de, Page 3: liberal justitia/photocase.de

Some German companies having sub-
sidiaries in France will very likely feel 
relieved.

By applying the concept of what in 
France is referred to as the “co-em-
ployeur” (joint employer), the highest 
French court, the Court of Cassation, 
has in recent years repeatedly allowed 
employees of French subsidiaries to as-
sert claims directly against the ultimate 
parent companies domiciled abroad – 
i.e., also in Germany – without requi-

Limitation of Liability for French Subsidiaries

ring proof of the ultimate parent having 
the authority to give instructions di-
rectly to each individual employee. In 
such cases, the ultimate parent compa-
ny and the actual contractual employ-
er were jointly and severally liable, in 
particular for compensation claims in 
connection with the transfer of owner-
ship or the closing down of firms.

In three decisions taken in the last 10 
months, the Court of Cassation has si-
gnificantly limited this comprehensive 

liability risk. From hereon in, the legal 
institution of the ‘joint employer’ shall 
only apply by way of exception in or-
der to sanction abuse of a dominant 
position. As a rule, such abuse would 
be constituted by ‘excessive’ use of 
the group structure above and beyond 
what is normal.

In the future, normal group structures 
will not result in any major liability 
risks for German companies in respect 
of their French subsidiaries.

is the case when both the lessor and 
the client have positive knowledge of 
the fact that the employee will be in-
tegrated into the client’s operation and 
receive instructions from the client – 
i.e., when in actual fact we are dealing 
with employee leasing even though 
the contract is structured as a service 
contract or as a contract for work and 
labour. If, at the same time, the emplo-
yee is kept in the dark about the nature 
of the contract, i.e., that it concerns 
employee leasing, the client may not 

invoke the employee leasing permit 
vis-à-vis the employer. In such a case, 
invoking an employee leasing permit 
would constitute bad faith behaviour. 
Rather, an employment contract with 
the client would be deemed to have 
been concluded. Until now, the em-
ployee leasing permit has prevented 
fictitious employment relationships 
with the client. This decision is incon-
sistent with the reasons underlying the 
decision of the Federal Labour Court 
of 10.12.2013 (9 AZR 51/13), in which 

the coming about of fictitious employ-
ment relationships with the client in 
the presence of an existing employee 
leasing permit was denied. Against 
that background it is open whether the 
Federal Labour Court will uphold this 
decision.

The appeal on points of law against 
the decision has been lodged (9 AZR 
51/15). We will keep you informed.


